THE PHYSICIAN AS A COURTROOM WITNESS

Tuesday 4/22/03

The witness role is different than the treatment role:


Physicians are in charge of the treatment of disease and injury


Witnesses are not in charge of deciding legal disputes


Lawyers, judges and legal principles are in charge of deciding lawsuits.

Ways physicians present evidence:


Through medical reports and correspondence to attorneys and judges

Through deposition testimony (may be videotaped)


Testimony given live at a trial or court hearing

Rule #1—Protect the patient’s privacy


Never disclose patient information without the written consent of the patient or a 

court order or you can be sued for breech of privacy.

Practical tips:


Know who wants you to testify


Know what the dispute is about


Know who is paying your fee


Know what your write, think, decide and observe are matters of potential 



evidence


Review your records before you talk with a lawyer


Stay in your field—or you will walk into an area of trouble if you are not qualified


Don’t be an advocate—your credibility will be undermined if you show 



favoritism—you must be fair and unbiased

Elements of witness effectiveness:


Competency


Relevancy

Credibility

Competency—what a witness know, recalls and can communicate about a controverted matter in a legal dispute.  Competency is always a question of law decided by a judge.

Relevancy—deals with whether intended proof is logically related to a disputed issue.  Whether intended proof is relevant or not is a legal question for the judge to decide.

Credibility—involves whether evidence is persuasive, believable, and probative.  It is always determined by the trier of the fact.

Cross examination


Witnesses credibility is attacked by the opposing lawyer


Is there more credible counter evidence

Aims of cross examination


Expose elements about the witness and testimony that provides reasons to:



Disbelieve testimony



Distrust the witness



Both

Ways to challenge integrity

Bias—favor one side or the other


Financial interest in the dispute


Personal relationship to parties or controversy—if you are seen as being an 


advocate for one side or another, your integrity will be attacked

How much you are being paid is a loaded question.  You need to make it clear that you are not being paid to testify, but the overhead of your office for the time that you are taking off for trial is what is being covered.

Paint a picture with your words for people who do not understand medical jargon.

Credibility means making the jurors “get it”


Whether the jurors listen to Mozart or Tupac


Whether the juror is a custodian or a school principal


Whether the juror is 65+ or generation X

If you are called for a deposition


Review the chart


Have the lawyer representing your patient meet with you before the deposition so 

any of your questions can be answered, it can be determined what they 


expect from you and you know what to expect

When you hear “I object” stop talking and let the lawyers work it out.  Don’t go to sleep and don’t lose your train of thought.

If you are at a trial and “I object” pops up, it is the judge who figures things out.

Remember that you are under oath during a deposition.
