MEDICAL MALPRACTICE
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43% of Americans in a recent study stated that a caring attitude was equal to the physician’s ability.

Single most important triggering event in a malpractice suit:


35% poor communication


35% poor physician attitude


5% pts unrealistic idea of outcome


7.5% physician criticizing previous physician’s care


7.5% media coverage of malpractice


5% pt financial incentive

Pts look at doctors as two kinds:

1. understands and cares

2. doesn’t hear what I say—repeat offenses in this category increases your risk of being sued

Create a relationship with your patient based on communication, starting with the initial visit—listen to them, look at them and hear them.

Pts don’t always address their concerns to the physician.  Most pts are passive—they are waiting for you to ask the right questions based on the hints they are dropping or emotional clues.  Asking a question wait for the response, if further clarification is needed do the open ended “and” with a long pause and usually the patient will open up to you.
Informed consent—all options and outcomes should be presented to the patient and documented.  The patient must be given the opportunity to ask questions after the discussion and the patient must agree to the procedure.  Patients will understand that sometimes bad outcomes happen that are beyond your control, but if they have had the information adequately explained to them and the opportunity to ask questions then the situation will go a whole lot more smoothly.

If you are a good doctor, 1 patient will tell 5 people about you.  If you are perceived as a bad doctor, 1 patient will tell 17 people.

If there is a bad outcome, spend time with the pt/family members and explain to them what happened, why you think it happened, and what can be done about it.  Don’t hide it or act like nothing happened.

“Don’t represent yourself or you will have a fool for a client.”

If you get a letter from a lawyer need to contact your insurance carrier immediately.
3 things a law suit has to prove:


Negligence


Causation


Damages

Statute of limitations—2 years beginning from the date of treatment—but this is not absolute, there are exceptions and they are set forth in the state code—foreign body exception, pediatric exceptions, etc.

If the patient is mentally incompetent the statute of limitations never runs.

Can be served legal papers anywhere.  Usually in the form of a certified letter with restricted delivery or through a legal server.  You don’t want to not sign for papers.  Don’t let your office staff sign for you.  You need to personally sign.  It can be served to anyone in your household aged 14 or older.

If you are served, immediately call your attorney and let your carrier know with the time and day of serving.  You only have 20 days to answer.

Lawyer-client confidentiality—written or spoken—is protected.  So, you have to be completely honest with your lawyer.  He/she needs to know everything.  They don’t like finding out things in the courtroom.

Negligence—standard of care issue.  You are held accountable to someone in your specialty with the same level of training and specific to your location.

Causation—did your care in a natural and continuous sequence, produce damages and without which the damage would not have occurred.

Paid expert witness—physicians who go out and advertise in law and medical journals to participate in lawsuits for a fee.  This is how they make their living.

The people who hear the case—judges and jurors—don’t have a medical background, but they have common sense and didn’t check it at the door when they went to the bench and jury box.

Medical records—in a lawsuit, the medical record can be a defendant’s best friend or worst enemy.

What a plaintiff’s attorney’s look for—a few examples:


Vague, ambiguous or contradictory statements open to interpretation


Incomplete or sparse records that fail to demonstrate consistent, attentive care


Failure to address discrepancies in observations made by other physicians.

Read before you sign—including transcribed dictations and Medicare attestations.  Using a stamp’ “signed but not red by Dr. Stupid” does not free you from liability and it may alert reviewers to questionable documentation practices.

Practice the golden rule.  Put yourself in the patient’s place.  If you are hurting, think about how much time you would want to spend with your physician.  Always touch your patient—on the back or arm.  It makes them feel wanted and cared.  Don’t ever discharge the patient—tell them your door is always open, even if your specialty care is finished.
